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DETAILED ACTION 

This a first office action in response to application for patent filed on 07/24/03. Claims 1- 
29 are presented for examination. 

Information Disclosure Statement 

The information disclosure statement (IDS) submitted on 12/29/03 is in 
compliance with the provisions of 37 CFR 1 .97. Accordingly, the information disclosure 
statement is being considered by the examiner. 

During patent examination, the pending claims have been "given their broadest 
reasonable interpretation consistent with the specification." The Federal Circuit's en 
banc decision in Phillips v. AWH Corp., 415 F.3d 1303, 75 USPQ2d 1321 (Fed. Cir. 
2005) 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

Claims 1-29 are rejected under 35 U.S.C. 102(e) as being anticipated by Vanlint 
US patent Number 6,922,417. 

The applied reference has a common Assignee with the instant application. 
Based upon the earlier effective U.S. filing date of the reference, it constitutes prior art 
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under 35 U.S.C. 102(e). This rejection under 35 U.S.C. 102(e) might be overcome 
either by a showing under 37 CFR 1 .132 that any invention disclosed but not claimed in 
the reference was derived from the inventor of this application and is thus not the 
invention "by another," or by an appropriate showing under 37 CFR 1.131. 

As per claim 1 , Vanlint teaches a computer system for calculating latency of a 
network (see abstract), comprising: an active request generator that generates periodic 
request to a node on the network; an active request log that stores request timing 
information regarding the timing of the periodic requests generated by the active 
request generator; a response handler that receives responses from the node; a 
response log that stores response timing information regarding the timing of the 
responses received by the response handler; and a latency curve (graphical display 
output, element 70 fig 3) generator that calculates a latency curve based upon the 
request timing information and the response timing information (see fig 3, 7-10; col. 2 
lines 44-67; col. 3 lines 15-31; col. 4 lines 26-35; col. 5 lines 37-41). 

As per claim 2, Vanlint teaches requests that are directed to an identified closed 
port at the node (see col. 3 lines 48-64; col. 10 lines 18-39). 

As per claim 3, Vanlint teaches a request decay controller that regulates a wait 
period ... (see col. 2 lines 44-65). 

As per claim 4, Vanlint teaches an active response filter that identifies responses 
... (col. 2 lines 59-65, sniffer). 
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As per claim 5, Vanlint teaches a node data manager that identifies a plurality of 
nodes on the network ... (see fig 1-2; col 3 lines 15-31). 

As per claim 6, Vanlint teaches an outgoing, incoming and a continuous latency 
calculator ... (see fig 3, and 7-10; col. 2 lines 15-24; col. 6 lines 10-22). 

As per claims 7-8, Vanlint teaches self-queuing compensator that adjusts 
outgoing and incoming latency (see col. 4 lines 36-49). 

As per claim 9, Vanlint implicitly teaches minimum latency calculator (see fig 7- 
10; col. 5 line 57 to col. 6 line 9). 

As per claim 10, Vanlint teaches a computer system for calculating latency of a 
network application comprising: an active latency detection module that calculates 
latency data based upon periodic requests to a network node that are denied by the 
network node; a packet capture module that receives application data packets from the 
network node related to the network application; a trace data storage module that stores 
network application and a latency trace generation module that calculates latency of the 
network application based upon the latency data calculated by the active latency 
detection module and the network application trace data information (see fig 3, 7-10; 
col. 2 lines 44-67; col. 3 lines 15-64; col. 4 lines 26-35; col. 5 lines 37-41). 

As per claims 1 1-29, they contain the same limitations as discussed in claims 1- 
10 above. Therefore, they are rejected under the same rationale. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Frantz B. Jean whose telephone number is 571-272- 
3937. The examiner can normally be reached on 8:30-6:00 M-f. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Zarni Maung can be reached on 571 272 3939. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Frantz Jean 




FRANTZB. JEAN 
PRIMARY EXAMINER 



